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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

IN RE: PHENYLPROPANOLAMINE (PPA)
PRODUCTS LIABILITY LITIGATION
____________________________________

This document relates to:

Park v. Chattem, Inc., et al.,
No. 02-755

MDL NO. 1407

MEMORANDUM AND ORDER

I. Introduction 

This matter comes before the court on the joint motion of plaintiffs and defendant Chattem,

Inc. (“Chattem”), for approval of a proposed Class Action Settlement Agreement (the "Settlement")

and for certification of the Settlement class (the “Class”) pursuant to Rule 23(b)(3) of the Federal

Rules of Civil Procedure ("the Joint Motion").  For the reasons discussed below, the court concludes

that the requirements of Federal Rule of Civil Procedure 23 have been satisfied, and that the

Settlement is fair, reasonable and adequate. Therefore, the court grants the Joint Motion, certifies the

settlement class, and approves the Settlement pursuant to Fed. R. Civ. P. 23(e).

A. Background and Procedural History

The Settlement involves Dexatrim® products containing phenylpropanolamine ("PPA") alleged

to have been ingested on or after December 21, 1998 ("Dexatrim® Products").   Chattem marketed
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1On December 21, 1998, Chattem purchased the Dexatrim® product line from Thompson
Medical Company, Inc. (“Thompson”). Thompson subsequently merged with The Delaco Company
(“Delaco”), which assumed Thompson’s liabilities. On February 12, 2004, Delaco filed a Petition for
Bankruptcy in United States Bankruptcy Court for the Southern District of New York. Although
Delaco is not party to this Settlement, it has reached a Memorandum of Understanding with the
plaintiffs that is very similar to the plaintiffs’ agreement with Chattem. 

2In early 2003, the court held a hearing regarding the admissibility of plaintiffs' expert opinions
as to general causation pursuant to Federal Rules of Evidence 702 and 703 and Daubert v. Merrell
Dow Pharms., Inc., 509 U.S. 579 (1993). The court heard several days of live testimony and
argument, and found that generic opinions that PPA can cause hemorrhagic and ischemic stroke are
admissible, but that opinions that PPA can cause cardiac, or certain other injuries, are not.  

2

Dexatrim® Products from December 21, 1998,1 until Chattem withdrew the product from the market

in November 2000.  The withdrawal of PPA-containing products from the market was precipitated by

Food & Drug Administration (“FDA”) concern about the results of a case-control study, the

Hemorrhagic Stroke Project ("HSP"), which suggested that the ingestion of PPA might be associated

with an increased risk of hemorrhagic stroke. Following publication of the HSP, plaintiffs throughout

the United States filed suit against Chattem and the other manufacturers of PPA-containing products,

alleging a variety of injuries stemming from the ingestion of PPA.  Many of these cases have been

removed to federal court on the basis of diversity jurisdiction.

In August 2001, the Judicial Panel on Multidistrict Litigation consolidated and transferred all

pending federal PPA litigation to this court as Multidistrict Litigation (“MDL”) No. 1407.  Since the

creation of MDL 1407, extensive fact discovery has been completed as to many MDL defendants,

including Chattem.  Federal proceedings have been complemented by extensive activity in state courts,

including coordinated proceedings in California, New Jersey, Philadelphia and Texas. In addition to

overseeing the discovery process, this court has decided issues concerning the admissibility of

scientific evidence regarding PPA.2 With the court now in the process of remanding MDL 1407 cases

to transferor courts for trial, the PPA claims against Chattem are mature and ripe for settlement. 
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3During this period of time, Sidmak Laboratories, Inc. (“Sidmak”) agreed to become part of
the Settlement. Sidmak executed an Amended Memorandum of Understanding on February 18, 2004,
and is a Released Party pursuant to Section 1.1(xx)(iii) of the Agreement. Sidmak has been acquired
by Pliva, a Croatian company.

3

B.  Settlement Negotiations

Beginning in December 2002, Chattem and a subcommittee of the MDL Plaintiffs' Steering

Committee (now “Class Counsel”) began initial settlement negotiations. During these preliminary

discussions, Chattem and Class Counsel developed the concept of the uniform Dexatrim® Case

Scoring System and Matrix ("Matrix") to value each case.  Over the next nine months, counsel refined

the Matrix and debated values, often engaging in heated negotiations. Eventually, the parties reached

an impasse, and agreed to hire John E. Keefe, a former New Jersey judge, to assist them in reaching

settlement. The considerable efforts of Judge Keefe, Chattem, and Class Counsel finally resulted in the

parties presenting the court with an executed Memorandum of Understanding on December 18, 2003,

and in public announcement of the Settlement by Chattem the following day. Over the next few

months, the parties hammered out the remaining details of the Settlement3 and the Settlement

Agreement (the “Agreement”). On April 13, 2004, the parties filed a motion for Preliminary Approval

of the Settlement. In an order dated April 23, 2004, the court preliminarily approved the Settlement

pending a fairness hearing, temporarily certified the Class pursuant to Rule 23(b)(3), and authorized

notice to be given to the Class.

C. The Settlement

1. The Class

Pursuant to the Agreement, the 

‘Settlement Class’ shall mean all Dexatrim® Product Users who 
sustained bodily injury on or after December 21, 1998 allegedly as 
a result of his or her ingestion of a Dexatrim® Product, and their 
associated Derivative Claimants and Representative Claimants.  The 
Settlement Class specifically includes Dexatrim® Product Users who 
have or may have claims with respect to injuries not yet manifested, 
as well as those persons who seek medical monitoring for potential 
future injuries that have not yet manifested.  The Settlement Class 
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4

shall expressly exclude any person or entity that entered into a 
settlement with Chattem (which included a release) related to claims 
arising out of the use of a Dexatrim® Product.  The Settlement Class 
shall also expressly exclude any individual (and their associated 
Derivative Claimants and Representative Claimants) against whom 
any court has entered judgment or dismissal with prejudice in an action 
related to a Dexatrim® Product on or before the Preliminary Approval 
Date, regardless of whether such judgment or dismissal is the subject 
of a motion for reconsideration, motion to alter, amend or set aside the 
judgment or similar motion; or an appeal.

Settlement Agreement, §1.1(bbb).

2. Notice of Settlement

Chattem and Class Counsel designed a notice procedure with the goal of providing actual

notice to all potential Class Members whose addresses were known or reasonably could be located,

and to provide publication notice to reach potential Class Members whose whereabouts were

unknown. To disseminate individual notice where feasible, Chattem's counsel mailed 504 individual

Notice Packets to known potential claimants. Chattem published advertisements to notify unknown

potential Class Members of the existence of the Settlement (the “Summary Notice”). The Summary

Notice appeared seven times in USA Today, and once in Parade Magazine.  In addition, notice was

published in 31 regional newspapers between May 24, 2004 and June 22, 2004.  The combined

national and regional newspaper advertisements reached a readership of roughly 150 million people,

and cost over $500,000. In addition to the 504 Notice Packets initially mailed, the Claims

Administrator mailed 496 Notice Packets to persons who requested them by telephone, mail, or via a

website created by the Claims Administrator to facilitate the administration of the Settlement. 

3. Main Provisions of the Settlement Agreement

In accordance with the Agreement, eligible Class Members receive payment from the Class

Benefit Fund and may also be eligible to receive payment from an Extraordinary Damages Fund. The

Class Benefit Fund provides compensation to each eligible Class Member ranging between $100 and

$5,000,000, depending on the type and severity of the injury claimed, the Class Member's age and
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4The Settlement Compensation for a Class Member suffering from an ischemic stroke is
reduced by 15% as the result of a compromise based on this court's Daubert ruling that proof of
purported PPA-ischemic stroke association poses more difficult questions under Daubert than are
presented by proving a link between PPA and hemorrhagic stroke.

5

other liability and damages factors. Under the Matrix, claims of stroke and non-stroke injuries are

treated somewhat differently.

Hemorrhagic and ischemic stroke claims are subject to a comprehensive evaluation consisting

of four components:  (1) product identification; (2) temporal relationship of ingestion to injury; (3) 

liability and causation; and (4) damages.  The Final Case Score is the sum of these separate elements,

and determines the Class Member's Matrix Level. A Class Member's base Settlement Compensation

(before adjustment) is determined based on the Matrix Level and the Class Member's age at the time of

the stroke.  

In contrast, claims for non-stroke injuries are subjected to two threshold inquiries: product

identification and temporal relationship.  If a cardiac injury claim, or other type of injury claim satisfies

both these inquiries, the claim is eligible for a base Settlement Compensation (before adjustment) of

between $100 and $2,000, depending on the Class Member's age at the time of injury. These

diminished settlement values reflect this court's ruling that evidence regarding cardiac, and several

other types of injuries is admissible. See Section I(A), fn. 2, above. 

Base Settlement Compensation may be reduced in three circumstances:  (1) where the Class

Member's injury is an ischemic (as opposed to a hemorrhagic) stroke;4 (2) where there is a defense

related to statute of limitations; and (3) where co-defendants are potentially liable for the plaintiff’s

injuries.

In addition to receiving payment from the Benefit Fund, certain Class Members are eligible to

receive payment from the Extraordinary Damages Fund.  This Fund exists to compensate Class

Members who have incurred more than $250,000 in non-reimbursed economic damages.   
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5Pursuant to Section 4.2(i) of the Agreement, the losing party is required to pay a penalty of at
least $10,000 of the cost of the arbitration to the Settlement Trust. However, Chattem and Class
Counsel since have consented to allow Judge Keefe the discretion to set the penalty on a case by case
basis, without regard to a minimum amount. See Section II(C)(4), below.

6

4. Claims Administration

A Class Counsel Claims Coordinator, a Chattem Claims Coordinator and a third party Claims

Administrator will coordinate and administer the Settlement under the supervision of a Special Master.

To receive benefits, a Class Member must complete a Benefit Claim Form and, in certain

circumstances, a Supplemental Claim Form. Once a Class Member submits the required forms, the

Class Member (or their counsel) and the Chattem Claims Coordinator meet and confer to determine

the benefits the Class Member is entitled to receive under the Matrix.  If, after meeting and conferring,

the Class Member and the Chattem Claims Coordinator are unable to agree on fair compensation, the

Class Member may either accept the Chattem Claims' Coordinator's benefit determination, or challenge

it within 30 days. If challenged, the matter will be decided in a binding arbitration by the Special

Master appointed by the court.5

Pursuant to Section 2.4 of the Agreement, Chattem was required to create the Initial Chattem

Settlement Trust (the “Trust”), and to fund any shortfall that might arise if its insurers failed to provide

their respective shares of the funding. By order dated April 13, 2004, this court directed Chattem to

fulfill its obligations, and Chattem complied by depositing $60,885,000 into the Trust. Subsequently,

on April 23, 2004, the court issued a Writ of Attachment and took possession of the Trust for the

benefit of the Class.

5. Opt-Outs

The Settlement has an impressively high participation rate. According to Chattem and Class

Counsel, Chattem has received 387 claims, and only 16 Class Members have elected to opt out of the
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Settlement. Three objections to the Settlement were filed, one by nonsettling defendants, and two by

small groups of purported Class Members. See Sections I(A)-(F), below.

6. Effect of the Settlement on Contingency Fee Agreements

The Settlement does not alter contingency fee agreements entered into before December 21,

2003.  However, attorneys who entered into contingency fee agreements after December 21, 2003, are

entitled only to reasonable fees for completing claim forms and for consulting with their clients, such

fees not to exceed 10% of the Plaintiff's Total Settlement Compensation, or $10,000, whichever is

less.    

7. Contribution and Indemnity for Nonsettling Defendants

The Agreement contains a release and dismissal of contribution and indemnity claims by

nonsettling defendants, and a bar order:

Consistent with the provisions of Article 8 of this Settlement Agreement, 
the releases herein shall extinguish any claims for contribution and/or 
indemnification against Chattem or the other Released Parties. 

Section 6.2 of the Agreement.

The parties hereby agree to request that the Court enter an order finding 
this Settlement Agreement to be a good faith settlement and barring and 
enjoining, to the extent permitted by applicable law, the commencement 
and prosecution of any contribution and/or indemnification claim or action 
by or on behalf of any . . . entity against Chattem or any other Released 
Party for reimbursement for payments made or to be made to or on behalf 
of any . . . Class Member for Dexatrim® Products Related claims, actions 
or injuries[.]  

Section 6.3 of the Agreement.

7. Attorneys’ Fees

Case Management Order (“CMO”) 8 was entered on July 9, 2002, and established the

Plaintiffs Litigation Expense Fund to compensate and reimburse the Plaintiffs' Steering Committee

("PSC") and other authorized attorneys for services performed and expenses incurred for the common

benefit of MDL plaintiffs.  Pursuant to CMO 8, 4% of any amount paid in connection with the

settlement of a federal action associated with MDL 1407 must be paid into the MDL Fee and Cost
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Account ("MDL Account"). Class Counsel filed a motion asking the court to modify CMO 8 to

increase the percentage paid into the MDL Account from 4%  to 8% on amounts that are paid in this

Settlement. Class Counsel seek this modification in consideration of the effort put forth by the PSC

subcommittee to conceive of, and implement, the global settlement of Dexatrim claims in MDL 1407.

The court’s ruling on this motion will be contained in a forthcoming order.

8. Fairness Hearing

On August 26, 2004, the court conducted a fairness hearing to determine whether the

proposed class should be certified, and whether the settlement was fair, adequate and reasonable. All

interested parties were afforded an opportunity to be heard.

II. Discussion

A. Objectors

Three groups filed objections to the Settlement and appeared at the fairness hearing. First, a

group calling themselves the “nonsettling defendants” submitted a limited objection to the Settlement

based on certain language in the bar order. The court overruled this objection in an order dated

October 26, 2004. This objection and the court’s ruling are reviewed in Section II(C)(3), below.

In addition, two small groups of purported Class Members filed objections to the Settlement.

First, Mose Wiley, Arla Grathwohl, Judy Broadway and Joyce Waterman-Reynolds (“the Wiley

Objectors”), represented by Lewis Saul & Associates, filed an objection seeking discovery from Class

Counsel. These objectors contend that notice was inadequate, that the Class does not satisfy the

requirements of Rule 23, and that the terms of the Settlement are not fair, adequate and reasonable.

The court is satisfied that the Wiley Objectors are Class Members, and that their objection was timely

filed. These objections are addressed in relevant sections below.

The “Daunt Objectors” are a group of five persons: Sharon Daunt; Etrenda Davis; Phyllis

Clark; Victoria Collins; and Ophelia Hill. The Daunt Objectors were represented at the fairness hearing

by Jamie B. Mathey and Robert W. Bishop of Bishop & Associates, P.S.C.  Chattem and Class

Counsel assert that the Daunt Objectors’ objection is untimely. The court’s April 23, 2004 order
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6 It is worth noting that the Daunt Objectors’ opt-out letters are remarkable for their failure to
assert any injury compensable under the Matrix. For example, Sharon Daunt claims that taking
Dexatrim with PPA caused her “to become very dizzy, [her] heart to race, and also caused [her] to
become very sick to [her] stomach. These symptoms scared [her] and caused [her] to have a panic
attack, fearing [she] was having a heart attack.” Victoria Collins claims that taking Dexatrim with PPA
“caused [her] heart to flutter and race, and also made [her] feel very scared and nervous.” Phyllis
Clark, Etrenda Davis and Ophelia Hill’s letters recount substantially similar experiences. 

9

stated that any objections to the Settlement “must be filed in this Court and served on all parties by

July 7, 2004.” The Daunt Objectors did not file an objection until July 12, 2004, when the court

received, via U.S. mail, a Notice of Intention to Appear at Fairness Hearing, and the Objections of

Sharon Daunt, Etrenda Davis, Phyllis Clark, Victoria Collins and Ophelia Hill to the Proposed Class

Action Settlement. Included in this mailing was an opt-out letter from Sharon Daunt. More untimely

filings trickled in from the Daunt Objectors over the coming weeks. On July 30, 2004, the court

received, via U.S. mail, the Objectors’ Motion for an Order Allowing them to File Their Letters of

Signs and Symptoms Out of Time (which inexplicably offered no explanation for the failure to submit

these letters in a timely fashion), and Objectors’ Notice of Filing opt-out letters of the remaining four

objectors.6 Finally, on August 11, 2004, the court received by electronic filing the Supplemental

Objections of Sharon Daunt, Etrenda Davis, Phyllis Clark, Victoria Collins and Ophelia Hill to the

Proposed Class Action Settlement (“Supplemental Daunt Objection”). 

At the fairness hearing, the court questioned Mr. Mathey and Mr. Bishop regarding the

lateness of their filings. Mr. Bishop explained that he had understood the Notice to require only that

objections be postmarked, not filed, by July 7, 2004. Counsel for Chattem confirmed that the Notice

did indicate that objections could be postmarked July 7, 2004, but stressed that this was an

unintentional inconsistency, and that it had not been Chattem and Class Counsel’s intention to override

the court’s order. Mr. Bishop argued that objectors “look at a notice and they believe that notice is

what they’re supposed to do.” Mr. Bishop, presumably, was referring only to the documents received

by the court on July 12, 2004, and did not hazard an explanation as to the untimeliness of the filings

received in the ensuing weeks. Addressing Mr. Bishop, the court deemed the Daunt objections
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untimely, concluding that “there is a distinction between you and the people who come to you to

object[,]” and that counsel are “required to really understand . . . the rules of the court[.]” The court

noted that it would deal with the objections made by the Daunt Objectors to the extent that they

overlapped with the objections timely filed by the Wiley Objectors.

B. Class Certification

In general, parties seeking certification of a class must satisfy two sets of requirements, those

set forth in Fed. R. Civ. P. 23(a) and Fed. R. Civ. P. 23(b). First, Rule 23(a) requires that (1) the

proposed class be sufficiently numerous; (2) there be at least one common question of fact or law; (3)

the named plaintiff's claims be typical of the class as a whole; and (4) the named plaintiff adequately

represent the class. Second, a class action may be maintained only if it meets one of the three criteria

set forth in Rule 23(b). Chattem and Class Counsel seek certification pursuant to Rule 23(b)(3), which

allows a class action where 

the court finds that the questions of law or fact common to the 
members of the class predominate over any questions affecting 
only individual members, and that a class action is superior to 
other available methods for the fair and efficient adjudication of 
the controversy. The matters pertinent to the findings include: 
(A) the interest in the members of the class in individually 
controlling the prosecution or defense of separate actions; 
(B) the extent and nature of any litigation concerning the 
controversy already commenced by or against any members 
of the class; (C) the desirability or undesirability of concentrating 
the litigation in the particular forum; (D) the difficulties likely to 
be encountered in the management of a class action.

These general standards for class certification are applicable to certifying a class action for settlement,

with one exception. A district judge faced with a request to certify a settlement class "need not inquire

whether the case, if tried, would present intractable management problems[.]" Amchem Products, Inc.

v. Windsor, 521 U.S. 591, 620 (1997). The Amchem court added, however, that the settlement

context demands "undiluted, even heightened, attention" to "unwarranted or overbroad class

definitions." Id. See also Hanlon v. Chrysler Corp., 150 F.3d 1011, 1026 (9th Cir. 1998) (calling for "a

higher standard of fairness" in reviewing a settlement negotiated before class certification). 
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1. Requirements of Rule 23(a)

For the reasons set forth below, the court finds that the Class satisfies all requirements of Rule

23(a).
a. Numerosity

The court is convinced that the Class is sufficiently numerous. Rule 23(a)(1) permits class

action treatment only if "the class is so numerous that joinder of all members is impracticable." Fed. R.

Civ. P. 23(a)(1). The Wiley Objectors argue that joinder is practicable in this situation, because all

Class Members can be identified. This contention is unpersuasive. It is certainly the case that if all the

members of the class could not be identified, that factor would militate in favor of class certification.

See, e.g. Moeller v. Taco Bell Corporation, 220 F. R. D. 604, 608 (N.D. Cal. 2004) (fact that class is

difficult to identify support class certification). However, it does not follow that where all class

members have been identified, class certification should be denied. Rather, the key issue is whether

joinder is practicable, and in this case, in which the Class includes claimants with pending actions in

state, as well as federal, courts, both the size and geographic diversity of the Class render joinder

impractical. See Council of and for the Blind of Delaware County Valley, Inc. v. Regan, 709 F.2d

1521, 1544 (D.C. Cir. 1983) (“courts have considered, in addition to the size of the class, the

geographical diversity of the class members” that could render joinder of class members

impracticable.). 

b.  Commonality 

Rule 23(a)(2) requires that questions of law or fact be common to the class.  This requirement

can be satisfied, where class members’ claims have divergent facts, by the existence of a shared legal

issue, or it can be satisfied where there are disparate legal remedies available to the claimants, but

where there is a common core of salient facts. Hanlon,150 F.3d at 1019. The mere existence of

individual questions does not defeat satisfaction of the commonality requirement. Id. 

 The court finds that the commonality requirement is easily met in this case. All members of the

Class allege injuries resulting from the ingestion of a Dexatrim® product containing PPA. This
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7November 6, 2003, is three years from the date the FDA requested that the manufacturers of

PPA-containing products voluntarily withdraw such products from the market. 
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commonality raises many common questions including: whether Dexatrim® caused hemorrhagic

strokes, ischemic strokes, or other injuries; whether Dexatrim® Products were defective and/or

unreasonably dangerous; at what point Chattem learned of the alleged defect in its Dexatrim®

Products; and whether Chattem took action in a timely fashion upon learning of the alleged defect.

 c.        Typicality

  Rule 23(a)(3) requires the claims of the representative plaintiffs to be typical of the claims of

the class.  Typicality hinges on the similarity between the representative  plaintiffs’ claims and those of

class members. Hanlon, 150 F. 3d at 1020. This Class has two proposed representatives, who,

according to Chattem and Class Counsel, “exemplify various characteristics of other Class Members.”

One proposed representative plaintiff, Danza Honeyblue, is a 56 year old female who alleges that she

sustained a hemorrhagic stroke as a result of ingesting Dexatrim®. The other is Jon Park, a 45 year

old male who alleges that he sustained an ischemic stroke after using Dexatrim®. Chattem and Class

Counsel assert that the proposed representatives are not subject to any unique defenses which would

eliminate the typicality of their claims.

The Wiley Objectors argue that the class representatives’ claims are not typical of those of the

Class because the representatives are both holders of claims made or lawsuits filed prior to November

6, 2003,7 rather than claims made or lawsuits filed after that date. Under the Matrix, plaintiffs who

made claims or filed lawsuits after November 6, 2003, and after the statute of limitations had run in

either the forum state or the plaintiffs’ state of residence at the time of injury, are subject to severe

limitations on their recovery. The Wiley Objectors also contend that the representative parties, as

stroke victims, are not representative of those claimants who suffered other types of injuries. 

The objectors would have to do more than simply point to these, or other, differences to defeat

typicality. Typicality does not require that the claims of the class representatives be identical to those

of the other class members. Staton v. Boeing Co., 327 F. 3d 938, 957 (9th Cir. 2003). In fact,



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

13

representative claims are “typical if they are reasonably co-extensive” with those of other class

members. Hanlon, 150 F. 3d at 1020. The court is of the opinion that the claims of the class

representatives, although not identical, are indeed typical of the claims of the class as a whole.

d.  Adequacy 

Rule 23(a)(4) requires that a class representative fairly and adequately protect the interests of

the class.  Whether there is adequate representation is determined by the answers to two questions: 

“(1) do the named plaintiffs and their counsel have any conflicts of interest with other class members

and (2) will the named plaintiffs and their counsel prosecute the action vigorously on behalf of the

class?”  Hanlon, 150 F.3d at 1020 (citation omitted). Rule 23(a)(4)’s second requirement is easily

satisfied because it is uncontested that the proposed representatives are represented by competent

attorneys with extensive experience in mass tort litigation.

Regarding the first requirement, the parties assert that the proposed class representatives’

interests are neither antagonistic to, nor in conflict with, the interests of other Class Members. 

Chattem and Class Counsel contend that so long as all class members are united in asserting a common

right, such as achieving the maximum possible recovery, class interests are not antagonistic. In so

arguing, the parties seek to distinguish the Settlement from the one at issue in Amchem, in which the

Supreme Court affirmed the Third Circuit’s ruling vacating district court certification of a class, in part

because the interests of present (asbestos) claimants conflicted with those of potential future claimants.

Amchem, 521 U.S. at 625-28. In this case, because there is no scientific evidence of latent injuries

from the ingestion of PPA, there is no class of potential future claimants, as in Amchem, in whose

interests it would be to preserve Chattem’s resources for the future.  Here, there is no reason to

believe that the named plaintiffs and their counsel have any conflicts of interest with other Class

Members. 

The Wiley Objectors nonetheless urge the court to take note of several purported conflicts in

the Settlement, including, for example, the difference in treatment between various types of claims

under the Matrix, and the parties’ decision to file the Matrix under seal, which the objectors contend
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concealed from Class Members the disadvantage of having failed to make a claim or file suit by

November 6, 2003. The Wiley Objectors seek the opportunity to conduct discovery regarding these

alleged conflicts. 

 First, disparate treatment of claims is obviously necessary if claims are to be valued and a

settlement is to occur. Placing a lower value on claims that would have been barred by a defense of

statute of limitations is hardly evidence of a conflict. The court is of the opinion that such disparate

treatment under the Matrix is the product of intense, arms-length negotiations. Second, these objectors

have offered no evidence that the Matrix was filed under seal for the purpose of concealing the

potential disadvantages of the Settlement, rather than simply to allow the parties time to work out its

finer points prior to making it public. In the absence of evidence of collusion, court overrules these

objections, and denies the Wiley Objectors’ request for discovery. See White v. National Football

League, 822 F. Supp. 1389, 1429 (D. Minn. 1993), aff'd, 41 F.3d 402 (8th Cir.1994), cert. denied sub

nom. Jones v. National Football League, 515 U.S. 1137 (1995) (“if there is no evidence of collusion in

the negotiation process, objectors have no right to seek discovery concerning the negotiations of a

class action settlement”) (citations omitted). Finally, it is beyond dispute that the named plaintiffs and

their counsel have prosecuted these actions vigorously on behalf of the Class. The court finds that

class representatives Ms. Honeyblue and Mr. Park fairly and adequately protect the interests of the

Class as a whole. 

2.  Rule 23(b)(3)

As explained above, Rule 23(b) permits the maintenance of a class action only if the action

satisfies the prerequisites of Rule 23(a), and if it meets one of three alternative criteria set forth in Rule

23(b). The subsection of Rule 23(b) on which the Settlement is grounded is Rule 23(b)(3), which

permits a class action if "the court finds that questions of law or fact common to the members of the

class predominate over any questions affecting only individual members, and that a class action is
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superior to other available methods for the fair and efficient adjudication of the controversy.” For the

following reasons, the court finds that the Class satisfies the requirements of Rule 23(b)(3).

a.  Predominance 

The Rule 23(b)(3) predominance inquiry tests whether the Class is sufficiently cohesive to

warrant adjudication by representation.  Amchem, 521 U.S. at 623. Chattem and Class Counsel argue

that the Class involves a common injury type, a common body of science, and allegations involving a

common course of conduct by the defendant. They point out that any individual differences among the

claims of Class Members stemming from, for example, different state laws, would have more import in

the context of litigation than settlement. Finally, Chattem and Class Counsel argue that because the

Matrix specifically addresses issues of product identification, causation, injury and damages, it

effectively nullifies those issues which otherwise would be considered individual, allowing common

issues to predominate. 

The Wiley Objectors argue that the Settlement does not do enough to address material

differences between different categories of injury, and that the structure of the Settlement has bred

antagonism between Class Members by drawing arbitrary distinctions between different types of

claims. But these distinctions are hardly arbitrary. They are the result of hard-fought negotiations

between Chattem and Class Counsel, and of compromises reached with the intervention of a skilled

and respected mediator. The court finds this objection to be frivolous, and that the Class is sufficiently

cohesive to warrant adjudication by representation. 

b. Superiority

Rule 23(b)(3) requires that a class action must be “superior to other available methods for the

fair and efficient adjudication of the controversy.” Fed. R. Civ. P. 23(b)(3).  In making a finding under

this rule, the court may consider the interest of members of the class in individually controlling the

prosecution or defense of separate actions, the extent and nature of any litigation concerning the

controversy already commenced by or against members of the class, and the desirability or

undesirability of concentrating the litigation of the claims in the particular forum. Id. Chattem and
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Class Counsel argue that a class action is the superior method of effectuating the Settlement because

the alternative would be the individual trial or settlement of hundreds of cases. In addition, the parties

argue that certification of the Class will serve judicial economy, and that the Judicial Panel on

Multidistrict Litigation has already addressed the third factor by concentrating the litigation of the

claims in this particular forum. 

The Wiley Objectors contend that Class Counsel represent most of the identified Class

Members, and that this was an incentive for Class Counsel to reach an agreement advantageous to

their clients at the expense of unidentified Class Members. This objection is frivolous and it is

overruled. There is no evidence that Class Counsel shirked their duty to any members of the Class. On

the contrary, the parties have presented the court with persuasive evidence that the Agreement was

reached as a result of fair negotiations by competent, experienced counsel. It is absolutely clear that a

class action is superior to other available methods for the fair and efficient adjudication of this

controversy, and therefore, the court finds that the superiority requirement is satisfied. The court

hereby certifies the Class pursuant to Rule 23(b)(3).

C. Fairness and Adequacy of the Settlement

1. General Considerations

Rule 23(e) requires the Court to determine whether a settlement is “fundamentally fair,

adequate and reasonable.”  Hanlon, 150 F.3d at 1026.  In exercising its discretion to approve the

settlement of a class action, the Ninth Circuit has held that a district court should balance the following

factors:  

(1) the strength of the plaintiffs’ case; (2) the risk, expense, 
complexity, and likely duration of further litigation; (3) the 
risk of maintaining class action status throughout the trial; 
(4) the amount offered in settlement; (5) the extent of 
discovery completed and the stage of the proceedings; 
(6) the experience and views of counsel; (7) the presence 
of a governmental participant; and (8) the reaction of the 
class members to the proposed settlement. 
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Id. (Citation omitted.) It is this court’s opinion that a balance of these factors weighs in favor of

approving the Settlement. 

First, in the months following the negotiation of Matrix values, several defense verdicts were

reached in state court PPA cases. The Settlement, therefore, was negotiated at an opportune time for

plaintiffs, and it is likely that this fact added value to their claims. Second, settlement of these claims is

far more efficient for claimants, Chattem and the judicial system, than the prosecution of separate

actions. It is well understood that mass tort litigation places an unusual strain on court dockets, and

each of these claims, absent the Settlement, could result in costly, time-consuming proceedings. 

Third, because this court has already declined to certify litigation classes in MDL 1407, the

Class could not be maintained for trial. If the Settlement is not approved, each of these actions would

have to be adjudicated on an individual basis. Fourth, the amount offered in settlement is substantial.

Chattem has deposited over $60 million into a settlement trust, and it has arranged for continual

funding should the need arise. Fifth, litigation against Chattem is sufficiently mature, and settlement is

appropriate at this stage. Sixth, Class Counsel, as well as counsel for Chattem, many of whom are

extremely experienced in the area of mass tort litigation, are supportive of the Settlement.  Further, it

is obvious that the Settlement is the result of protracted, and sometimes difficult negotiations; there is

no evidence of collusion. Finally, the Class Members themselves have effectively voted heavily in favor

of the Settlement, by not opting out. In fact, 95% of Class Members have chosen to take part in the

Settlement. The court finds that a balance of these factors weighs heavily in favor of approving the

Settlement.

2. Wiley Objectors

The Wiley Objectors claim that the Settlement is unfair, inadequate, and unreasonable. First,

they reprise their objection to the disparate treatment of claims made or lawsuits filed after November

6, 2003, because, they claim this date “has no material relevance to . . . settlement value.” But as

explained above, November 6, 2003, is not an arbitrary date; it was the third anniversary of the

November 6, 2000, withdrawal of PPA-containing products from the market. Given that personal
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injury statutes of limitations are typically no longer than three years, and that the withdrawal of a

product would commence the running of a statute under a liberal injury discovery rule, it was

reasonable for the parties to compromise that claims not filed by November 6, 2003, faced serious

obstacles. This is particularly true because there is no scientific evidence suggesting latent effects from

the ingestion of PPA. The court finds that the disparate treatment of claims on this basis is not

arbitrary. 

In a related objection, these objectors argue that discounts based on statutes of limitations in

what are referred to as No Conflict/ False Conflict cases are unfair. This category includes cases in

which (1) the forum state and the state of the plaintiff’s residence at the time of injury have the same

discovery rule for statute of limitations purposes, (2) the plaintiff filed suit prior to the expiration of

the statute, assuming that such a statute began to run on November 6, 2000, pursuant to a discovery

rule, but (3) where the action would have been time-barred but for the discovery rule. Under the

Matrix, claims that fall into this category are discounted by 13%.  The Wiley Objectors insist that this

discount will result in an arbitrary allocation of funds. The court must point out again that the

Settlement was the result of over a year of negotiations, and that it is simply not tenable to argue that

this sort of negotiated compromise renders the Settlement unfair because it allocates amounts among

Class Members. This objection is overruled.

The Wiley Objectors also take issue with the Matrix’s release of derivative claims without

compensation, where, as in this case, derivative claims may be significant. Payments made under the

Matrix, however, are intended to encompass all damages stemming from one injury, direct or

derivative. The court overrules this objection, which verges on the frivolous.

These objectors also claim that the Extraordinary Damages Fund is inadequate because it only

covers non-reimbursed and non-reimbursable expenses and therefore discriminates against insured

claimants. Chattem and Class Counsel note that “the U.S. Congress did the same thing when it created

the September 11th Compensation Fund.  The Fund required the Special Master in charge of

distributing the money to deduct all ‘collateral source compensation’ (e.g., benefits from other
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government programs, insurance benefits, etc.) from the award.” The court is of the opinion that the

distinction between insured and uninsured claimants is an appropriate one, and is a reasonable method

of allocating funds. This objection is overruled.

The Wiley Objectors take issue with the limitations placed on certain contingency fee

agreements under the Settlement. The Settlement Agreement provides that attorneys entering into

contingency agreements after December 21, 2003, are entitled only to reasonable fees for filling out

claim forms and consulting with their clients, with a cap of 10% of the total compensation, or $10,000,

whichever is less. These objectors contend that nullification of these contingency fee contracts is

unfair, because it may have discouraged attorneys from advertising for claimants.  Chattem and Class

Counsel announced the Settlement on Friday, December 19, 2003. Once Chattem and Class Counsel

publicly announced the terms of the Settlement, there was no longer any real risk associated with

taking on a Dexatrim® case against Chattem. Since it is this court’s opinion that it is not only

reasonable, but sensible, to limit contingency fees where, as here, the risk to plaintiffs’ counsel was

essentially nullified by the Settlement, this objection is overruled.

Finally, the Wiley Objectors objected to both the content and the dissemination of notice of the

Settlement. Rule 23(c)(2)(B) provides that in any class action maintained under Rule 23(b)(3), “the

court must direct to class members the best notice practicable under the circumstances, including

individual notice to all members who can be identified through reasonable effort.” In addition, the

notice should describe, fairly and accurately and in a neutral manner, the claims and parties in the

litigation, and the terms of the settlement. Due process requires that the notice make clear the options

available to potential class members, including the right to opt out. Phillips Petroleum Co. v. Shutts,

472 U.S. 797, 812 (1985), cert. denied, 487 U.S. 1223 (1988). Chattem’s extensive notice campaign

was preliminarily approved by the court in an order dated April 23, 2004. At that time, the court

approved the manner of disseminating notice, and found that pursuant to Rule 23(c)(2)(B), 

the notice concisely and clearly states in plain easy to understand 
language the nature of the action, the definition of the class certified, 
the class claims, issues or defenses, that a class member may enter 
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an appearance through counsel if the member so desires, that the 
court will exclude from the class any member who requests exclusion, 
stating when and how members may elect to be excluded, and the 
binding effect of a class judgment on class members under 
Rule 23(c)(3).

The Wiley Objectors contend that the extent of the notice was inadequate. Here, although the

notice given to unidentified class members was published in 30 local newspapers, USA Today and

Parade Magazine, the Wiley Objectors point out that some notice programs have employed public

relations campaigns “involving media releases and communications to government agencies and

medical organizations, facilities and personnel, and more recently on-line facilities.” The Wiley

Objectors also claim that the content of the notice was inadequate, since the terms of the proposed

settlement are less favorable to claimants whose lawsuits or claims were filed after November 6, 2003,

but (they assert) that the notice failed to make that distinction sufficiently clear. 

Chattem and Class Counsel argue that “[t]he Wiley Objectors simply prove the point that no

matter how extensive a notice campaign is, more can always be done.” The court agrees. The

applicable standard is not the best conceivable notice, but the best notice practicable under the

circumstances.  The Supreme Court has held that Rule 23(c)(2)(B) requires notice to be “‘reasonably

calculated, under all the circumstances, to apprise interested parties of the pendency of the action and

afford them an opportunity to present their objections.’”  Eisen v. Carlisle and Jacquelin, 417 U.S.

156, 173 (1974), quoting  Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950).

The Wiley Objectors have done nothing more than draw the court’s attention to a few tactics that

Chattem did not happen to employ in this notice campaign; in so doing, they have not shown that the

notice provided was inadequate in any way, or that it was not reasonably calculated to inform

interested parties of the Settlement. This objection is therefore overruled.

3. Nonsettling Defendants’ Objection

The majority of the cases against Chattem include allegations against other defendants. The

nonsettling defendants objected to the language in Sections 6.2 and 6.3 of the Agreement, set forth in

Section I(C)(7), above, on the basis that the provisions could have the effect of cutting off a co-
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defendant’s contribution rights where (1) Chattem is determined to have paid less than its proportional

share, and (2) the relevant jurisdiction employs a pro tanto rule. After reviewing the briefing on this

objection and hearing oral argument, the court ordered the nonsettling defendants to meet with

Chattem and Class Counsel to reach agreement on this issue. The nonsettling defendants, Chattem and

Class Counsel failed in this regard, and filed separate briefs proposing clarifying language for this

court’s Final Order and Judgment. 

The nonsettling defendants insisted on language explicitly stating that the bar order does not

circumvent the application of state law allowing contribution. Chattem and Class Counsel in turn

expressed concern that the nonsettling defendants were attempting to “provide for the unfettered right

to maintain claims for indemnification and contribution against Chattem and the other Released

Parties[,]” a goal incompatible with the finality sought by the parties to the Settlement. Chattem and

Class Counsel pointed out that only three of the 387 claims in the Settlement involve a co-ingestion

case in a pro tanto jurisdiction, but in an effort at compromise, Chattem and Class Counsel proposed

additional language giving the nonsettling defendants the right to apply to this court for relief:

Despite the bar set forth herein, this Court retains jurisdiction 
to enforce and interpret the terms of this Final Order and Judgment. 
If in a particular case, no judgment reduction, set off or other credit 
is available to the nonsettling defendant under applicable state law 
and the settlement extinguishes otherwise applicable state law rights 
of indemnity and/or contribution, the non-settling defendant may file 
a motion with the Court, and if found warranted, the Court may 
fashion an appropriate remedy that is consistent with the settlement 
agreement and the finality sought by that agreement and by this Final 
Order and Judgment.

The court ruled, in an order dated October 26, 2004, that the additional language proposed by

Chattem and Class Counsel substantially protects the rights of the nonsettling defendants, particularly

where the likelihood of the nonsettling defendants being prejudiced is so low. This ruling is reflected in

the Final Order and Judgment that follows. 

4. Penalty to Losing Party in the Event of Arbitration

At the fairness hearing, the court expressed some concern to Chattem and Class Counsel about
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had been prepared to raise this issue sua sponte.
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a provision in the Agreement relating to a claimant’s right to challenge a benefit determination.

Pursuant to the Agreement, if such a challenge is lodged, the matter will be decided in a binding

arbitration by a Special Master. Section 4.2(i) of the Agreement provides that the losing party is

required to pay a penalty of at least $10,000 of the cost of the arbitration to the Trust. The court

questioned the parties regarding how they reached agreement on the amount of the penalty. After a

short colloquy, the parties indicated their agreement to leave the amount of any penalty to the sole

discretion of the Special Master, without regard to a minimum amount.8 The court, having overruled

all objections lodged, and having found that the Settlement is fair, adequate and reasonable, hereby

approves the Settlement.

D. Anti-Injunction Act

In the instant case, because certain Class Members have pending cases in state courts, and

because the Settlement is conditioned on all Class Members being enjoined from pursuing their claims

outside the settlement context, an injunction is necessary to implement this court's ruling certifying the

Class and approving the Settlement. Upon the court's entry of its Final Order and Judgment, therefore,

Class Members, including those with pending actions in state court, will be enjoined from pursuing

their claims further. 

Although the Anti-Injunction Act, 28 U.S.C. § 2283 (the “Act”) generally prohibits federal

courts from enjoining state court actions, there are three circumstances where such an injunction is

appropriate;  where “expressly authorized by Act of Congress, or where necessary in aid of its

jurisdiction, or to protect or effectuate its judgments.” 28 U.S.C. § 2283. This court’s injunction is

permissible pursuant to the third exception to the Act, referred to as the relitigation exception, which

applies upon entry of final judgment, and "was designed to permit a federal court to prevent state

litigation of an issue that previously was presented to and decided by the federal court." Chick Kam

Choo v. Exxon Corp., 486 U.S. 140, 147 (1988).
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FINAL ORDER AND JUDGMENT

Accordingly, it is hereby ORDERED, ADJUDGED and DECREED as follows:

1. The following Class ("the Class") is CERTIFIED, for settlement purposes only, under

Fed.R.Civ.P. 23(a), 23(b)(3), and 23(e) in Park v. Chattem, Inc., et al., Case No. 02-755 (the

"Action") and is defined as follows:  

All Dexatrim® Product Users who sustained bodily injury on 
or after December 21, 1998 allegedly as a result of his or her 
ingestion of a Dexatrim® Product, and their associated Derivative 
Claimants and Representative Claimants.  The Settlement Class 
shall expressly exclude any person or entity that entered into a 
settlement with Chattem (which included a release) related to 
claims arising out of the use of a  Dexatrim® Product.  The 
Settlement Class shall also expressly exclude any individual 
(and their associated Derivative Claimants and Representative 
Claimants) against whom any court has entered judgment or 
dismissal with prejudice in an action related to a Dexatrim® 
Product on or before the Preliminary Approval Date, regardless 
of whether such judgment or dismissal is the subject of a motion 
for reconsideration, motion to alter, amend or set aside the 
judgment or similar motion; or an appeal.  

Dexatrim® Product Users are all persons who ingested one or 
more Dexatrim® Products on or after December 21, 1998 and 
who were citizens  or residents of the United States at the time 
of their alleged injury.  

Dexatrim® Product means all appetite suppressant products 
bearing the trademark Dexatrim® marketed, distributed and/or 
manufactured by Chattem, Inc. and/or The Delaco Company, as 
successor by merger to Thompson Medical Company, Inc. that 
contained Phenylpropanolamine. 

2. As used herein, "Settled Claims" shall include any and all claims, including assigned claims,

whether known or unknown, asserted or unasserted, regardless of the legal theory, existing now or

arising in the future by any or all members of the Settlement Class arising out of or relating to any of

the Dexatrim® Products or their development, manufacture, formulation, testing, distribution,

marketing, labeling, regulatory submissions, advertising, sale, or ingestion.  

3. Danza Honeyblue and John Park are appointed Representatives of the Class.  Seeger Weiss

LLP is appointed as lead Class Counsel.  Ashcraft & Gerel; Herman, Mathis, Casey, Kitchens & Gerel;
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Early, Ludwick & Sweeney, LLC; and Lopez, Hodes, Restaino, Milman & Skikos are appointed as

Class Counsel.  

4. The Settlement is hereby APPROVED and shall be consummated in accordance with the terms

and provisions of the Settlement Agreement.  The Agreement has been entered into in good faith,

following arms-length and non-collusive negotiations. The Settlement is fair, reasonable, adequate, and

in the best interests of the Class. A true and correct copy of the Class Action Settlement Agreement is

attached hereto and incorporated herein by reference as Exhibit A.  All terms used in this Final Order

and Judgment shall be interpreted in accordance with the definitions set forth in the Class Action

Settlement Agreement.

5. The Court finds that the manner of publication of the Summary Notice along with the direct

mailing of notice to all known class members is the best notice practicable under the circumstances. 

Accordingly, the Court hereby APPROVES both the form and procedure of the publication of the

Summary Notice of the Settlement and the direct mailing of notice to all known members of the Class. 

6. Except for the cases specifically identified in Exhibit D to this Final Order and Judgment, all

cases that were transferred to this court for coordinated pretrial proceedings under MDL No. 1407

("MDL 1407"), or that are pending in any U.S. District Court against Chattem, Inc. involving

Dexatrim® Products are hereby DISMISSED as to Chattem and all other Released Parties, with

prejudice.  A list of all cases where such dismissals will occur is attached hereto and incorporated

herein by reference as Exhibit B. 

7. All Class Members who did not expressly opt-out of the settlement are hereby permanently

BARRED and ENJOINED from initiating, continuing, asserting or otherwise prosecuting any actions

against Chattem or the Released Parties arising from or related to any Settled Claims.   

8. All Class Members who did not expressly opt-out of the Settlement and who are plaintiffs in

any action pending in any state court against Chattem or any other Released Party relating to,

concerning or arising from a Released Claim, are hereby ORDERED to take such actions as may be

necessary to effect a dismissal with prejudice of each such case within 60 days of the entry of this Final



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

25

Order and Judgment.    

9. A list of all Class Members who have filed claims in accordance with this Court's April 23,

2004 Order Granting Conditional Certification of Settlement Class and who may seek benefits in

accordance with the terms and provisions of the Settlement is attached hereto and incorporated herein

by reference as Exhibit C.    

10. A list of all Class Members who have timely and properly opted-out of the settlement and

therefore may pursue or continue to pursue actions against Chattem and the Released Parties, is

attached hereto and incorporated herein by reference as Exhibit D. 

11. The nonsettling defendants in MDL 1407 and all other persons or entities are permanently

Barred and Enjoined from initiating, asserting or prosecuting any claims or actions, including claims

for contribution, non-contractual indemnity, or subrogation, against Chattem and any other Released

Party for reimbursement of payments made to or on behalf of any Class Member for any Settled

Claims.  This Final Order and Judgment shall not be construed to bar claims by non-settling defendants

based on a contract between a nonsettling defendant and a Released Party.  Furthermore, the approval

for this Settlement and this bar order shall not be construed as precluding a nonsettling defendant from

enforcing any judgment reduction, credit or setoff right otherwise available to them under applicable

state law.  Despite the bar set forth herein, this Court retains jurisdiction to enforce and interpret the

terms of this Final Order and Judgment. If in a particular case, no judgment reduction, set off or other

credit is available to the nonsettling defendant under applicable state law and the settlement

extinguishes otherwise applicable state law rights of indemnity and/or contribution, the non-settling

defendant may file a motion with the Court, and if found warranted, the Court may fashion an

appropriate remedy that is consistent with the settlement agreement and the finality sought by that

agreement and by this Final Order and Judgment. 

12. Despite the language in Section 4.2(i) of the Settlement Agreement providing that the losing

party in an arbitration challenging a Chattem Claims' Coordinator's benefit determination will be

required to pay a penalty of at least $10,000 of the cost of the arbitration, the parties have consented
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to give the Special Master the discretion to set the penalty, on a case by case basis, without regard to a

minimum amount. 

13. The Settlement, this Final Order and Judgment, and all papers related to the Settlement are not,

and shall not in any event be, an admission by Chattem, the Released Parties, or any other person, of

any liability or wrongdoing whatsoever, and shall not be offered as evidence of any claimed liability or

wrongdoing whatsoever in this or any future proceeding.  Conversely, the Settlement, this Final Order

and Judgment, and all papers related to the Settlement are not, and shall not in any event, be deemed

or construed as an admission or concession by Plaintiffs or any Class Member regarding the merits of

their claims or the defenses asserted by Chattem or any of the Released Parties.  

14. The Parties are directed to carry out their obligations under the Settlement forthwith.  

15. This Court retains continuing and exclusive jurisdiction over the Parties to the Settlement,

including Chattem and the other Released Parties, and all Class Members, to administer, supervise,

construe, and enforce the Settlement and this Final Order and Judgment in accordance with their terms

for the mutual benefit of the Parties and the Settlement Class.  The Court retains continuing and

exclusive jurisdiction for purposes of, among other things, approval of the Condition Definitions and

Compensation Schedule, supervision and administration of the Compensation Program, the payment of

attorney fees and expenses and awards to Class Members, and matters concerning claims

administration and the distribution of settlement funds and payment of related fees and expenses until

the effectuation of the Settlement in accordance with the Settlement Agreement has been

accomplished.  

16. The Honorable John F. Keefe is hereby appointed as Special Master to effectuate and

implement the terms of the Settlement.  

17. Within 30 days of the entry of this Final Order and Judgment, the parties shall present the

Court with a Final Settlement Trust Agreement for Approval.  The Final Settlement Trust Agreement

shall specifically set forth the terms on which a Class member may make a payment draw against the

trust and the terms that trigger the trustee's obligation to make payment.  Until the Court approves the
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Final Settlement Trust Agreement, the attachment the Court has placed on the Initial Settlement Trust

shall remain in place.  

18. This Final Order and Judgment is binding on all Class Members.

19. The Clerk of the Court is directed to enter forthwith this Final Order and Judgment as a Final

Judgment under Fed. R. Civ. P. 54 (b).  

DATED at Seattle, Washington, this 12th day of November, 2004.

s/ Barbara Jacobs Rothstein             
BARBARA JACOBS ROTHSTEIN
United States District Court Judge
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